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Department of Defense Military Pay and Allowance Committee
Action No. 533. 3-153331, September 26, 1977. 9 pp.

Decision re: Department of Defense: Military Pay and Allowance
Committee; by Robert F. Keller, Acting Comptroller General.

Issue Area: Personnel. Management ard Compensaticn: compensation
(3 0.5)

Contact: Office of tha General Coursel: Military Personuel.
Budget Funct5on: Netictjal Defense: Department of Dofenrd -

Military (except procurement S contracts) (051).
Authority: 37 U.S.c. 301. Air Force Regulation 35-13. Air Force

Regulation 35-5. Air Force Regulation 10-7. Air Force 4
Regulation 60-1. b3 Coup. Gen. 667. 44 Coap. Gen. 426. 47
Coup. Gen. 728. 1-1641E6 (1969). Executive Order 11157, sec.
112-3, as amended. DOD Military Pay ind Allovawces
Entitlements Manual, para. 20305.

The Assistant Secretary of Defense (Ccnptroller)
requested an advance decision concerning the ertitleient of Air
Force pararescue members to dual hazardous duty incentive pay. A
member of the uniformed services is entitled to dual payments of
hazardous duty pay provided he is required to perform specific
multiple hazardous duties infrder to carry out his assigned
mission 'and otherwise meets the criteria, established by
departmental regulations. Although the payment of dual hazardous
duty incentive pa7 to pararescue teas aembers uho perform
aircrew duties aid no other hazardous duty in addition to flying
and parachute jumping is prohibited by DOD regulations, those
regulations may be amended to authorize such dual payments.
(Author/SC)
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FILE: 13-153331 DATE: September 26.. 19T

MATTER OP: Department of Defense Military Pay and
Allowance Committee Action No. 533

DIGEST: K A member of the unifcimed services is
entitled to dual payments oi hazardous
duty incentive pay, provided he is
required to perform specific multiple
hazardous duties in order to carry out
his assigned mission and otherwise
mieets the criteria establishud by
departmental regulations. 37 U.S. C.
301(el (1970) and Executive Order
No. £1157, Jufne 22, 1964, as amended.
However, such duties Kped not be
performed simultanebusly or in rapid
succession as was stated in 44 Comp.
Gen. 426 which, to that extent will no
longer be folljwed.

2. Air Force pararescue team members
may qualify for hazardous duty incentive
pay as aerial crew inmbers, provided
they are an integral part of an aircrew
contributing to the safe and efficient
operation of an aircraft, and their flight
duties are not merely incirdental to their
duties involving parachute jumping.

*% 37 U. S. C. 301(a) (19 70).

3. While the Department of Defense Military
Pay and Allowances EDtitlem'ents Manual
currently prohibits dual payment of haz-
ardous'duty incentive pay to pararescue
team members who perform aircrew duties
and no other hazardous duty in addition to
flying and parachute jumping, 'those regula-
tions may be amended to authorize dual in-
centive pajyments to them: however, whether
the regulations should be so amended is ulti-
mately a matter for evaluation and determination
by-appropriate Defense Department authorities.
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E-153331

This action is in response to a letter dated Jan"uary 17, 1977,
from the Asaistant Secretary of Defense (Comptroller) request-
ing an advance decision concerning the entitlement of Air Force
pararescue members to dual hazardous duty incentive pay (HDIP),
in the circumstances described in Department ox Defense Military
Pay and Allowance Committee Action No. 533, enclosed with the
submission.

The discussion in the Committee Action indicates that 37 U.S.C.,
301(a) authorizes irnzentive pay for the perforrrance of hazardous
duty, including the performance of parachute jumping as an essen-
tIal part of -military duty and the performance of frequent and
regular particip.tion in aerial flights as an enlisted crewmember.
It is also indicated that while Zi7 U. S. C. 301(e) permits dual entitle-
mrent to HDIP, the Departnent of Defense has taken'the position that
pararescue members are not entitled to dual payment because their
daties (crewmember and parachutist) are not regarded as being
interdependent.

In the Committee Action discussion it is stated that because of
the Southeast Asia conflict, many unit operational changes in the
missioh of rescue and recovery were adopted. These changes, in
the opinion of the Secretary of the Air Force, necessitated a
reevaluation of the duties performed by ,pararescue members. As
a result of these changes and the reevaluation of the role of para-
rescue members, it is said the 'Secretary of the Air Force exercised
the authority granted him to designate pararescue members as
primary" crewmembers. Accordingly, pararescue members are

now being placed on permanent aeronautical orders as "primary"
crewmembers in accordance with Air Force Regulations 35-13, 10-7,
and 60-1 to fill authorized positions which require them to perform
certain described flight duties. They are al9o placed on orders as
qualified Air Force parachutists under Air Force R~ei4ations 3t-b,
10-7, and 60-1, as a prereqcisite to filling authorized pararescut
positions. The duties performed by pararescue members are said
to be those of crewmembers and parachutists. Both daties, the
Air Force asserts, are interdependent and essential to accomplish-
ing the mission of search and rescue.

The discussion in the Comtnittee Action indicates Air Force
authorities believe pararescue personnel perform two distinct yet
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(I94); 14 Conir. (c. 42f;(I'r(5): r r417 Comp. Gen. 728 (1968).

J' su i j*I !' le furr . oi' I... ' '. ing question is presented:

"Ar' A r I o c:Ž pa;1 . persunnel, who ave
(iI.:ii4J1 : n I iJ Lit C'' -. - Irn s and ptrachutists
undlt: ~ e!uuc. :)r- ,--"ibecl i. Ihe Sc. r'etary of the
iir IA ., e, '1C'?o: 71!o! LWo Ii. '-u "doits d'nties for the
[sLlj) .' ''nLr i LlcnIc:' d U 0 'IV-7ar:.,' Duty
Jr: eami-. Pay UiDUI' ~-t 2', S. ;>'Jl(e) and

I:"- ' P. ceeuri. Oid.-'r 111 %, .. mended?"

*L ( i!n 3CI o1 if title U. L n. ;crL Sl c :e (Supp IV, 1974),
provid, - it ;:rrfi nenf.t ),pa' th3t:

(i*) SIub icel tj rugulcl i u- irt-s- ribed by the
na enlier Lo;' a tail i* i, jd ;,crvice who

":Atitl 'd tn basjc. pay is al- .etitlcd to incentive
in .. a Ontint -F: fortit 1Jhsection (b) or (c)

; s Sn:Cli'i,. fl r 0 i-h in rf' . nec of hazardous
O.1I. re 3'qUnri-d ± J h rLioer.. .. ' purposes of this

-1.,,SC 'Iui2 , :is duty--

;t(j) aS in enlis,: . ,member, as
deterIuLJn: b!y tlc U - . concerned,
inrolving freq1M; .lt . !, r participation
in aerb flight;

'(6) invo; i . .e jumping as an

j ~ ~~~~~ ~ ~~~~~~ I *O I I, _- ,- A

J~~~~~~



B-153331

"(e) A member is entitled to tiot more than two
payments of incentive pay, authorized by this section,
for a period of time during which he qualifies for
more than one payment of that pay. "

Executive Ordelr No. 11157, June 22, 1954, as amended, provides
in pertinent part as follows:

"Sec. 112. Under such regulations as the Secre-
tary concerned may prescribe. a member who performs
multiple hazardous duties under competent orders may
be paid not more than two payments of incentive pay for
a period of time during which he qualifies for more than
one such payment. Dual payments of incentive pay shall
be limited to those members who are required by compe-
tent orders to perform specific multiple hazardous duties
in order to carry out their assigned missions.

"Sec. 113. The Secretaries concerned are hereby
authorized to prescribe such supplementary regulations
not inconsistent herewith as they may deem necessary
or desirable for carrying out these regulations, and
such supplementary regulations shall be uniform for
all the services to the fullest extent practicable."

Various regulations and policy statements initially issued by
the Secretaries of the military departments concerning entitlement
to dual payment of hazardous duty pay have.jbeen compiled in and
superseded by paragraph 20305 ot the Department of Defense
Military Pay and Allowances Entitlements Mcnual (DODPM), which
pro ides in pertinent part that:

"Members who qualify for ilicentive pay for more
than one type of hazardous duty may receive no more
than two payments for the sameperiod. Dual incen-
tive pay is limited 'to those m'eibers required by
orders to perform specific multiple hazardous duties
necessary for successful accomplishment of the
mission of the unit to which assigned. A member who
is under competent orders to perform more than one
hazardous duty, but is entitled to only one type of
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| incentive pay, may receive payment for the hazardous
-duty for which te higher ratt1 of incentive pay is author-
ized, even though that hazardous duty is not the primary
duty of his current assignment.

I"a. Conditions of Entitledrient. The hazardous
duties for wifIEi dual incentive pay is made must be
interdependent and performed either simultaneously
or in rapid succession while carrying out che duties
required to accomplish the mission of the unit
involved. Memberi must meet minimum requirements
for each of thei hazardous duties, except when injury
or incapacity as the result of performance of
hazardous duty is involved.

* * * **

tic. .Types of Duties That Do Not Qualify Mem-
bers for Dual Payment of -ns-tive Pas. The
;following are examples of duties not performed inter-
dependently and for which dual incentive payments are
not authorized.

* * ***

"(3) Pararescue team members who perform
aircrew duties and no other hazardous duty in
addition to flying and parachute jumping."

Since paragraph 20305, DODPM, eipressly provides that para-
rescue team members, who perform aircrew duties and no other
hazard6us duty in addition to flying and, parachute jumping are
unqualified for dual HDIP. auch'dual payments to the members in
questifn are dlearly prohibited by the current regulations. We
therefore regard the question presented in this case as being
whether the pardrescue personnel performing the duties described
may be classified as both primary aircrew members and primary
parachutists under 37 U.S. C. 301(a), and if so, whether the DODPM
may be amended under 37 U. S.C. 301(e) to permit the dual payment
of HDIP to them.

-5-
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With regard to the eligibility of pararescue personnel to qualify
as aircrew members as well as parachutists under 37 U. S. C. 301(a),
we have previously expressed the view that in order to be entitled
to incentive pay for hazardous duty as an enlisted, crewman involv-
ing frequent and regular participation in aerial flight, a member
must actually perform the duties of a crewmember, whose regular
flight duties contribute to the safe and efficient operation of an
aircraft. If he is flying as a passenger or as a person being trans-
ported to an air position from which he may perform his assigned
duties as observer, parachutist, high altitude tester of aviation
equipment, etc., a right to flying pay is not established. See
47 Comp. Gen. 728, supra, B-164186, August 15, 1969.

Clearly, members whose prinrary duties involve parachute
jumping must necessarily participate in aerial flights. It may
reasonably be expected of them that during such flights they will
not be passive passengers only, but rather will lend such assistance
to the crew as they can (in guiding the aircraft to the jump zone,
etc.), and also will be prepared for emergency situations. It is,
therefore, apparent that some of the described in-flight duties
of pararescue team members are primarily incidental to preparing
for a successful pararescue jump and are insufficient in themselves
to justify crewmember status.

However, 37 U.S.C. 301(a)(1) grants the service Secretary
concerned the discretionary authority to determine who shall be
classified as an enlisted crewmember. If these individuals are,
in fact, acting as a integral part of an aircrew in accomplishing
assigned pararescue missions, we believe that payment of HDIP
as crewmembers is appropriate.

With respect to the matter of amendment of the DODPM to
permhit'dual payments of HDIP to these members,:it is to be noted
that 37 U. S. C. 301(e) and Sections 112 and 113 of Executive Order
No. 11157 give the service Secretaries broad discretion in the pro-
mulgation of regulations. The sole restriction, contained in
Section 112 of the Executive order, is that dual payments of incentive
pay shall be limited to those-members who are required by compe-
tent orders to perform specific multiple hazardous duties to carry
out their assigned missions.
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In our decision 43 Comp. Gen. 67a, supr, involving the position
of Forward Air Controller, we observed at departmental regula-
tions had at that time not yet been promulgated, and we stated on
page 669, that:

"* * * Since neither the law nor the Executive order fixed
when, in an otherwise proper case, dual incentive pay
should commence, when it should terminate, the amount
of the required dual hazardotas duty that must be performed
in carrying 'out their assigned missions, ' the type of
orders rejuiring such dual hazardbus duty and who may
issue' them, etc., 'the absence of explicit and comprehensive
administrative regulations leaves uncertain many basic
matters which necessarily would be for consideration in
acting on any claim for dual incentive pay.

We then expressed the view that in the absence of such regulations,
forward air controllers were not entitled to dual HDIP as pilots and
parachutists, particularly since no explanation had been furnished
as to how par~cute jumping was necessary to maintain a forward
air position.

In our decision 44 Comp. Gen. 426, supra, we considered a case
involving a Marine Corps member who performed two hazardous
duties (aircrewman and pressure chamber observer) at separate
times and concluded that he did not qualify for dual IEDIP under the
Executive. order and thbn existing Navy directives, which made dual
1{DIP entitlement contingent upOn'the multiple hazardous duties being
"interdependent. " We noted therein that dince the Navy directives
did not cover the particular situation presented, it was our view that
the regulatory provisions, interpreted in light of'the legislative
history of 37 U. S. C. 301(e), required the "interdependent" hazardous
duties be performed concurrently or in rapid succession, thus pre-
cluding payment of dual HDIP to the member in that particular case
under the regulations then in effect.

In our decision 47 Comp. Can. 728, supra, we expressed the
view that parachutists, who performed minor in-flight duties inci-
dental to their primary duties involving parachute jumping, were
not entitled to dual HDIP, sidee their in-flight duties were insuf-
ficient to justify entitlement to flight pay in addition to parachute
pay and they were not actually performing multiple hazardous duties.
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Taken together, these decisions cited in the Committee Action
demor'trate only, that under 37 U.S.C. 301(e) and the Executive
order, a member is entitled to dual HDIP, provided he is required
to perform specific multiple hazardous duties in order to carry
out his assij,:ied missions and otherwise meets the criteria
established by implementing administrative regulations. It is to
be further noted that when decisions 43 Comp. Gen. 667, su ra
and 44 Comp. Gen. 426, supr&., were rendered, the implementing
regulations were either nonexistent or were vague and nondefinitive,
and we had little alternative but to place heavy reliance on the
legislativ~e'history of 37 U.S.C. 303(e) in our decisions concerning
duAl HDIP entitlement in those particular cases. That legislative
history indicates Department ofDefense authorities assured Congress
that the statutory provision would be implemented by regulation in
such a way as to prevent any possible abuses, and the examples
given as illustrative of the type of multiple hazardous duties which
would give rise to entitlement to dual incentive pay aiggested that
dual payments would be authorized only in certain limited cases.
However, as p-> eviously indicated, the law and Executive order give
Department of Defense 'authorities and not this Office the broad
discretionary responsibility for formulating appropriate regulations
concerning dual HDIP entitlement.

Situations in which dual HDIP payments are authorized must be
linxited to those in which the multiple hazards are required in the
performance of the memberls -isigned mission. However, we do
not now believe that 37 U. S. C. 301(e) must be so strictly interpreted
as to limit payment of dual HDIP to situations in which both hazardous
duties are performed simultaneously or in rapid succession if both
duties are an integral part of the member's assigned mission. To the
extent that the vies expressed in 44, Comp. Gen. 426, supra. are
inconsistant with this determination, that decision will no aonger be
followed.

In the present case, while current regulatory provisions prohibit
dual payment of HDIP to the members performing the duties described,
it is our view that if such members are required to carry out specific
multiple hazardous duties in order to accomplish their assigned para-
rescue missions, as a result of which they incur an increased risk in
the course of those missions, the DODPPM may be amended under the
law and Executive order to authorize dual payments of hazardous duty

-B8 -



B-153331

incentive pay to them. Whether or not the regulations should be so

amended is, however, ultimately a matter for evaluation and deter-
mination by the appropriate Department of Defense authorities.

The question is answered accordingly.

Acting Co 4 reta!~I7
JtiCm patrol ler genera

of the United States




